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SUPREME COURT OF THE STATE OF NEW YORK

OUNTY OF NEW YORK: IAS PART 30
X
SUSAN CHARNEY,
Indéx No. 024517/88
Plaintiff,
DECISION & ORDER
-against-
NORTH JERSEY TRADING CORPORATION,
Defendants.
X

SHERRY KLEIN HEITLER, J.:

By decision and order dated April 13, 2004, this court held defendant Judith Herskowitz
(“Herskowitz™) in default and approved plaintiff’s proposed plan for the disbursement of funds
held by Receiver Paul Windels III (“Windels™), to creditors of North Jersey Trading Corporation
(“North Jersey™), i.e., to various counsel who prosecuted this shareholdef’s derivative suit on
behalf of North Jersey. Therefore, this court ordered Windels to so disburse the funds. Thereafter,
by decision and order dated October 12, 2004, this court denied Herskowitz’s motion to vacate the
default judgment of April 13, 2004. Subsequently, by decision and order dated June 8, 2005, this
court again denied a motion by Herskowitz to vacate the default judgment of April 13, 2004, and
directed Windels to move for judicial settlement of his final accounting as Receiver, pursuant to
New York Business Corporation Law §§ 1216 and 1217. Additionally, the decision and order of
June 8, 2005 enjoined Herskowitz “from submitting any future filings in this matter, which
includes cases filed under index number 024517/88 and 0023002/92, without the prior written
approval of this court.” In decisions dated, respectively, October 21, 2005 and November 9, 2005,
this court further clarified its injunction of June 8, 2005, elucidating that the injunction did not
preclude Herskowitz from either filing papers responsive to motions brought by other parties in the

case, or from taking an appeal from any of this court’s orders.
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Windels now moves for approval of his final accounting for funds held as Receiver, and for
discharge as Receiver upon fhaking final payment of the funds remaining in his possession.
{erskowitz opposes the motjon, and cross-moves to vacate and set aside this court’s decisions and
orders of April 13, 2004 and‘ October 12, 2004.!

At the outset, it should be noted that Windels was appointed Receiver for North Jersey
pursuant to an order of this court dated May 21, 1991(Harold Tompkins, J.), which order was
affirmed by the Appellate Division. See Charney v. North Jersey Trading Corp., 184 A.D.2d 409
(1* Dept. 1992). It should also be noted that Windels subsequently published notice of his
appointment, called a meeting of the creditors of the corporation, and took an oath as Receiver and
filed a bond in accordance with §§ 1204 and 1207 of the New York Business Corporation Law.?
Additionally, Windels has sut;mitted a verified accounting of the funds dispersed under this court’s
order dated April 13, 2004, in accordance with B.C.L. § 1215. Pursuant to B.C.L.

§ 1217, Windels seeks commissions on the sums received and disbursed, and provides the court
with a calculation of those commissions which comports wiih that statute’s requirements.

Herskowitz, alone, objects to Windels’ submission of this final accounting as Receiver for
North Jersey, and his request for commissions pursuant to B.C.L. § 1217.

Herskowitz, however, has no standing to lodge an objection to this accounting. B.C.L.

§ 1216(c) provides that, upon submission of a final accounting by a receiver, the court “shaii hear
the allegations, objections and proofs of all parties interested and allow or disallow such account,

in whole or in part, and make a final order.” While Herskowitz, no doubt, would assert an

' The court notes that Herskowitz has not requested the court’s permission to file this cross-
motion. Nevertheless, the court will address Herskowitz’s cross-motion in the hope of laying these
issues to rest, once and for all.

? Windels has provided the court with a copy of the bond and his sworn oath as Receiver.
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“interest” in the resolution of this final accounting, the court is of the opinion that the meaning o
“interested,” in this context, is defined by subdivision (a) of B.C.L. § 1216, which imbues “the
attorney-general or any creditor or shareholder” with the standing to “apply for an order that the
receiver show cause why an accounting and distribution should not be had,” where the receiver h...
not done so within one year of qualifying as receiver. Plainly, Herskowitz is neither a creditor or
shareholder. To the contrary, Herskowitz owes in excess of $ 4 million fo North Jersey, as there
has been a judicial determination that Herskowitz must turn over her shares in North Jersey to the
Sheriff of New York County. See Matter of Herskowitz v. Tompkins, Index No. 12002/92 (S.C
N.Y.Cty. Sept. 18, 1992) (Tompkins, J.). To date, Herskowitz has not complied with this order
and there are, at present, arrest warrants outstanding, based upon her failure to so comply. See
Charney v. North Jersey Trading Corp., Index No. 24517/88 (S8.Ct. N.Y. Co. Feb. 19, 1993)
(Tompkins, J.).

Herskowitz’s objection, that Windels did not file an oath and bond following his
appointment as Receiver in May 1991, is moot, as the court renewed Windels’ appointment as
Receiver in November of 1995 and thereafter, in January of 1996, Windels filed said oath and
bond. As noted in Schedule 1 of Windels’ attached accounting, Windels received no property on
behalf of North Jersey until September 2000, due to Herkowitz’s filing of an intervening
bankruptcy action that was ultimately dismissed. Notably, in that bankruptcy proceeding, as well
as a separate order which settled the claims against defendants Robert and Mark Herskowitz, the
bankruptcy court explicitly recognized Windels as the Receiver for North Jersey, and ultimately

transferred the money received on behalf of North Jersey (for the sale of the corporation’s

3 For this reason, on each occasion Herskowitz has appeared before the court on this matter,
this court has suspended the arrests warrants for a period of time sufficient to facilitate
Herskowitz’s appearance.



property) from the bankruptcy trustee to Windels. See In re North Jersey Trading Corp., No. 93-
31620 (SAS) (Bankr. D. N.J.) (July 10, 2000). Similarl');, as noted above, the Appellate Division
has affirmed the court’s order appointing Windels as Receiver for North Jersey. See Charney v.

¢
North Jersey Trading Corp., 184 A.D.2d 409 (1* Dept. 1992). In any event, the court notes that

B.C.L. § 1213 provides that, “[u]pon notice to the attorney-general and upon such notice to
creditors or others interested as the court shall direct, the court may, in the furtherance of justice, |
relieve a receiver from any omission or default, on such conditions as may be imposed, and, on
compliance therewith, confirm his action.” In this instance, where the Receiver has: taken an oath
and posted a bond in accordance with B.C.L. § 1204; has vproperly published his status as Receiver,
as well as called a meeting of the creditors of North Jersey in accordance with B.C.L.

§ 1207; and has provided a final accounting and request f(;r commissions in accordance with
B.C.L. §§ 1215 and 1217, the court finds that the interest of justice is furthered by providing notice
to the attorney-general of these proceedings in accordance with B.C.L. § 1213, by ensuring that the
Receiver complies with B.C.L. §§ 1215 and 1216's notice requirements, and by otherwiée relieving
the Receiver of any alleged omissions which have preceded this application.

Herskowitz’s additional grounds for challenging this final accounting are found in her
cross-motion, which is denied. In decisions and orders of October 12, 2004 and June 8§, 2005, this
court twice denied Herskowitz’s motions to vacate/reargue the court’s decision of April 13, 2004,
which directed disbursement of the funds in the Receiver’s hands. Herskowitz has raised no new
grounds and alleged no errors of law that would provide a basis for reversal of that order.

Accordingly, it is hereby

ORDERED that, in accordance with B.C.L. § 1213, the Receiver shall provide a certified

copy of this decision and order to the attorney-general of the State of New York, within thirty days



of the receipt thereof; and it is further

ORD'ERED that, in accordance with B.C.L. §§ 1215 and 1216, the Receiver shall give no
less than eight days’ notice to the sureties on the bond, and notice to all persons interested in the
property of tl;e corporation, of the filing of this final accounting and request for commissions and
for permission to resign, and shall do so by publishing such notice once a week for six successive
weeks in at least two newspapers of general circulation in New York, setting forth 9:30 a.m. on
June 26, 2006, at Room 438, 60 Centre Street, New York, New York 10007 as the date and
location at which the Receiver and all interested parties are expected to appear, and the Receiver
shall present this final accounting and the court shall hear any objections and concerns of such
interested persons to show cause why the Receiver should not be permitted to resign; and it is
further

ORDERED that the Recetver’s motion for a final accounting, commissions and permission
to resign is held in abeyance; and it is further

ORDERED that, as an Order of Corﬁmitment was entered on February 19, 1993, directing
the Sheriff of the County of New York to Arrest Judith Herskowitz, Robert Herskowitz and Mark
Herskowitz, this court is lifting said Order and Warrant pursuant to a separate Order of today’s
date if Herskowitz chooses to appear on June 26, 2006 at Room 438, 60 Centre Street, New York,

New York 10007; and it is further

ORDERED that Herskowitz’s cross-motion is denied.

This shall constitute the decision and order of the cou
DATED: March_)3, 2006 /{

€HERRY "IN HEITLER
J .C.
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SUSAN CHARNEY,

Plaint1iff,

-3gainst- D
9 ~is. - 38

-t -

NORTH JERSZY TRADING CORPORATION, .. TED:
ALEXANDER FRIED, JUDITH HERSKOWITZ, wOoTION SUSMITTED:
IRJBE 8T HERSKOW TS vapd MARK] |
VAL,

va L3 92

" - -

Defeﬂdants.

In the Mat:z2r of the Apoplication
of

JUDITH HERSKOWITZ, Iandiv:dually,
and As the Suardian of Alex Fried,
ROBERT HERSKOWITZ and MARK
HERSKOWITZ,

Petitioners,
For A Judgment Under Ar:zicle 78 of
the Civil 2-ractice Law and Rules
2 the Natiurs of Prohibizion and
In the Nazursz of a Mandamus [N X NUMBER
-against- ‘ S3002/92
HON. HAROLD J. TOMPKINS, Justice of
the Supreme Zourt of the State of
New York, New York County,

Respondent.

{ SUSAN CHARNEY, Plaintiff In the
Court Bel_cw'

Add:t10nal Respondent.


judy
Typewritten Text

judy
Typewritten Text

judy
Typewritten Text

judy
Typewritten Text

judy
Typewritten Text
xxxxxxxxxxxxxxxxxxxxxxxxxxx

judy
Typewritten Text

judy
Typewritten Text
xxxxxxxxxxx

judy
Typewritten Text

judy
Typewritten Text

judy
Typewritten Text
ZZZZZZZZZZZZZZZZZZZZZZZZZZZ


HAROLD TOMPKINS - Justice:

Plaintiff Charney's motion to hold defendants in contempt
for failure to produce the carparate boaks..and records in ac-
cordance with this Court's order of June 1, 1992, to direct the
Herskowitz defendants to arpear for depositions to deem the
matters in the notice admitted and for other relief, the
Herskowitz defendants' motion for a protective order, plaintiff
Charnev's cross motion for Jepositicm priority asnd Charney's
motion in the article proceeding for a turnover pursuant to the
judgment are all consolidated for disposition and decided as
noted below.

The Court notes that once again the Herskowitz defendants'
principal arguments contend that the Court lacks jurisdiction.
This issue has been resolved by this Court and affirmed by the
Appellate Division, New York Law Journal, June 2S5, 1992, p. 23,
c. 4.

Defendant Mark Herskowitz is an attorney admitted to
practice law in Florida and defendant Judith Herskowitz had
stated on the record on August 18, 1992 that she had graduated
from law school. Acceptance of court orders should be familiar
to them. The Court again reiterates that it will not consider
the ex parte telephone requests for adjournments made by
defendant Judith Herskowitz.

The pattern of de.lay and obstruction by the Herskowitz
defendants is noted in this Court's opinion in imposing

sanctions, 150 Misc. 2d. 849. The \ppellate Division separately



imposed sanctions in the Herskowitz' special proceeding, New York
Law Journal, June 25, 1992, p. 25, c. 1. It took note of their
consistent duplicative and vexacious motions interposed to delay
and harass their adversary. Charney's turnover motion arises out
of the judgment entered pursuant to the Appellate Division's
order imposing sanctions, costs and disbursements. In the oral
argument on the record on August 18, 1992, Judith Herskowitz ac-
knowledged that she had not péid this judgment.

The motion to direct a turnover to the sheriff pursuant
to CPLR 5525(a) is granted and the Herskowitz defendants are
directe&.to turnover their shares in North Jersey Trading
Corporation within 20 days after service of & copy of this order
with notice of entry.

Plaintiff Charney's motion for contempt and cross motion
for priority are granted to strike the Herskowitz defendants’
pleadings, unless they appear and submit to depositions com-
mencing on QOctober 29, 1992, 9:3C A.M,, at the Supreme Court,

60 Centre Street, Room 252, New York, New York.

At oral argument on the record on September 15, 1992, the
Court advised the Herskowitz defendants' "messenger” that
depositions would commence on October 29, 1992 and continue
under a referee's supervision until completed. This Court
will not excuse any failure to appear by the Herskowitz defend-
ants on that date, The record in this case is replete with
contentions cf illness, wholly unsupported, and unreadiness for

a varizty of dubious reascns. The Herskowitz defendants are now



oh notice that pursuant to CPLR 3126 and Judiciary Law 753 that

their pleadings will be stricken if they do not comply with this
order of the Court, see Mills v Ducille, 170 AD2d 657 (2d. Dept.
1991); Reitte v Entermy Cab Corp., 162 AD2d 259 (lst. Dept. 1990).

The depositions shall continue from day to day until com-
plete with the Herskowitz defendants testifying first and
plaintiff Charney thereafter. Pursuant to CPLR 3104, the depo-
sitions shall be supervised by a referse. Any failure to ;nswer,
or obstructive behavior, shall be refsrred to this Court for
striking of pleadings, contempt, or other appropriate
determination. The Herskowitz defendants shall produce the
corporate books and records not less than ten days prior to
October 29, 1992. The argument concerning timely service of the
order to show cause for contempt is patently frivolous since the
order to show cause for contempt was clearly served in accordance
with Justice McCooe's order:.

The motion for protective order is resolved by deeming the
notice to admit denied. The Herskowitz defendants have stated
that they contest the items in this notice, Pursuant to CPLR
3123(c)., the determination that a refusal is unreasonable and the
penalty for refusal is resolved at or after trial by the Court.

This decision constitutes the order of this Court. A copy
has been mailed to plaintiff's counsel and the Herskowitz de-

fendants.

<‘ -t //. ] e .
Dated: /4:/-/%-"-'2;,. /'j/. 1992

A
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At an IAS Part 13 of the Suprene
Court of the State of New York,
held in and for the County of New
York, at the Courthouse, No. 60
Centre Street, New York, New York,

on the7,| day of January, 1994

PRESENT:
HON. HAROLD TOMPKINS,
JUSTICE
——————————————————————————————————— x
SUSAN CHARNEY,
Plaintiff, ORDER AND
) JUDGMENT
-against-
NORTH JERSEY TRADING CORPORATION, Index No. 24517/88
ALEXANDER FRIED, JUDITH HERSKOWITZ,
PRENANAEII PN & I RS IARN |
e s E e
Defendants.
——————————————————————————————————— x

The within action having been referred by Order dated

1993, to the Special Refercee's Calendar, Part
1993;

January 20,

13R, for a hearing on damages to be held on March 1,
and due notice of said Order having been directed to all of

the parties; and defendants having failed to appear on March

1, 1993; and the said action on March 1, 1993, having been

referred to Hon. Frank B. Lewis, Special Referee, to hear

and report; and said referee, after inquest held on March 1,

1993, having made and filed his Report dated March 22, 1993,
and entered in the office of the Clerk of this Court on

March 23, 1993, stating his recommendation that judgment be

entered in favor of plaintiff on behalf of North Jersey

Trading Corporation, in the amounts specified in the said

Report; and the plaintiff having moved by Order to Show
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Cause dated March 25, 1993, to modify and confirm the said

Report; and the said motion having duly come on to be heard

on November 19, 1993; and it appearing to the Court that on
or about November 4, 1993, the defendant Judith Herskowitz
filed a Petition in the United States Bankruptcy Court for
the Southern District of Florida, by reason of which the
within action was stayed as to said defendant; and the
plaintiff having made applicatioﬁ to the Court on November
19, 1993, to sever and adjourn the said motion only as to
the said defendant Judith Herskowitz; and the plaintiff

having further made application to the Court to sever the

matter of an award of expenses and counsel fees pursuant to

Business Corporation Law §626, and for leave to submit an

application therefor at a later date; and Judgment having

entered on the 22nd day of November, 1993, against|[Robelrt

|EgFg3g!@gzzgggTﬂuttnﬂztswowitﬂ] and severing the remainder

hereof as aforesaid; and the plaintiff having moved by Order

to Show Cause dated January 6, 1994, to modify and confirm

the said Report as to Judith Herskowitz; and the said motion
having duly come on to be heard on January 21, 1994; and it
appearing to the Court that on or about December 30, 1993,
relief against the Automatic Stay as to defendant Judith
Herskowitz was granted by the United States Bankruptcy Court
for the Southern District of Florida, by reason of which the

within action is no longer stayed as to said defendant; and
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it further appearing to the Court that on or about January
5, 1994, the United States Bankruptcy Court for the Southern
District of Florida dismissed the bankruptcy proceeding of

the said defendant Judith Herskowitz, with prejudice: and

this Court having heard Steven Delibert, Esqg., in support of

said motion for entry of judgment and applications, and no

one having appeared in opposition thereto,

NOW, on reading and filing the Motion by Order to Show

Cause dated January 6, 1994; the affirmation of Steven Deli-

bert executed January 4, 1994, and the exhibits annexed

thereto, in support of said Motion; the proof of due service

of said Motion on each of the defendants; and the Report of

Referee Frank B. Lewis dated March 22, 1993; and on the

Court's decision from the bench on the record on January 21,

1994; on motion of Steven Delibert, Esq., attorney for

plaintiff, it is

ORDERED, that the matter of plaintiff's application for
an award of expenses and counsel fees pursuant to Business
Corporation Law §626(e) is severed from the remainder of
this action, and plaintiff is-granted leave to make applica-
tion to the Court for such award without affecting the fi-
nality hereof; and it is further

ORDERED, that, as to the defendant JUDITH HERSKOWITZ, the

said motion by Order to Show Cause dated January 6, 1994, is

GRANTED in all respects: and it is further



ORDERED and ADJUDGED,. that as to the defendant, JUDITH
HERSKOWITZ, the reportjq{ Hon. Frank B. Lewis, Special Ref-
eree, dated March 22, iéQJ, and entered March 23, 1993, be
and it hereby is modifigé by inserting therein the phrase,
“diminution of value-rg%ﬁlting from'", after the sum "“$960, -
000.00", appearing on b;ée 2 thereof; and it is further

ORDERED anad ADJUDGEDé‘fhat as to the defendant JUDITH
HERSKOWITZ saic ‘onort.islin all other respects CONFIRMED:
and it is further

ORDERED and ADJUDGED,;that plaintiff Susan Charney on
behalf of North Jersey;T:adinq Corporation recover against
defendant Judith Herskéwit;:

l. The sum of $2,163L§63.33, with interest thereon at
the judgment rate from;Fébruary 1, 1989, in the amount of

$ 97/497/-Cﬂi through the date of entry hereof; and

2. The further sumgbfASSGO,OOO.OO, with interest thereon
at the judgment rate from March 1, 1993, in the amount of

$ 27 _04¢ ¢ ‘through the date of entry hereof; and

3. The further sumfo?;szoo,ooo.oo, with interest thereon
at the judgment rate f?d; ﬁarch 1, 1993, in the amount of
$ /2; g.s70 w0 .linfqugn the date of entry hereof;
making in all the sum ofs | /7 360 039 Y<  ; and it is

further
ORDERED and ADJUDGED," that the plaintiff Susan Charney

personally and ﬁnﬂivi‘“;lly, recover -the sum of



/)Kif 20 costs and disbursements taxed by

the Clerk; and it 1s further

ORDERED, that plaintiff have execution therefor.

Norman Gobdman
County Clerk

Susan Charney, Judith Herskowitz
individually and on P.O. Box 403543
behalf of North 3470 Chase Avenue

Jersey Trading Corp Miami® Beach, Fla.
¢/0 Daelibert - 333740 ]

Suite 1606
277 Bre =~y e

New Y- .Y. 10007 \e‘ \LITIGS\CHFNLJOG.2

Q)
ot ™ of e
cﬁyﬁ* “g“ 1. NOTSAN LOODMAN,
l s x'\' CLEGRY AND CLET
O CUPRESE COMRY,
’ .-"‘;( ooy,
S
Tra

'
!
[}
1
|
o >TAIED UZS
\—.H\. oﬂ
/L:*__'_:__z‘
7 e J)F‘al‘ .

' et

:" l'T"

.
‘. -§ M s
. PRt L
»
v
T - PR T
Py
: G | RIS qgé
: i N LASEE RN
! A PR ~ 1
Co ORISR - ey
! B v .7'5‘__1_.,':7k, v
. o . R Ak A




At an IAS Part 13 of the Supreme
Court of the State of New York,
held in and for the County of New
York, at the Courthouse, No. 60
Centre Streef, New York, New York,
on the—L/ y of November, 1993

PRESENT:
HON. HAROLD TOMPKINS,
JUSTICE
................................... x
SUSAN CHARNEY,
Plaintiff, ORDER AND
] JUDGMENT
-against-

NORTH JERSEY TRADING CORPORATION, Index No. 24517/88

AL‘XANDBR FRIED, JUDITH HERSKOWITZ,
[JFM;&'“hmmiﬂﬁdvygﬂﬁnuﬁhhﬁﬂ

Defendants.

The within action having been referred by Order dated Janu-
ary 24Q, 1993, to the Special Referee's Calendar, Part 13R, for a
hear\ng on damages to be held on March‘l, 1993; and due notice of
said ®rder having been directed to all of the parties. and defen-
dantg having failed to appear on March 1, 1993; and the said
actios on March 1, 1993, having been referred to Hon. Frank B.
Lewisg, Special Referee, to hear and report; and said referee,
aftey inquest held on March 1, 1993, having made and filed his
Report dated March 22, 1993, and entered in the office of the
Clerk of this Court on March 23, 1993, stating his recommendation
that judgnent be entered in favor of plaintiff on behalf of North
Jers:T Trading Corporation, in the amounts specified in the said
Report; and the pla}ntitf having moved by Order to Show Cause

dateg| March 25, 1993, to modify and confirm the said Report; and
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the said motion having duly come on to be heard on November 19,
1993; and it appearing to the Court that on or about November 4,
1973, the defendant Judith Herskowitz filed a Petition in the
Untted States Bankruptcy Court for the Southern District of Flo-
riga, by reason of which the within action is stayed as to said
defendant; and the plaintiff having made application to the Court
on November 19, 1993, to sever and adjourn the said motion ohly
as §o the said defendant Judith Herskowitz; and the plaintiff
hannq further made application to the Court to sever the matter
of b award of expenses and counsel fees pursuant to Business
Corporation Law §626, and for leave to submit an application
thefefor at a later date; and the Court having heard Steven Deli-
ber*) Esq., in support of said motion and applications, and no
ong having appeared in opposition thereto,

NOW, on rcadi:? and filing the Motion by Order to Show Cause
dated March 25, 1 é: thq affirmation of Steven Delibert executed
Mayth 23, 1993, and the exhibit annexed thereto, in support of
sauﬂ_uotion: the proof of due service of said Motion on each of
the defendants; and the Report,of Referee Frank B. Lewis dated

on+he record

March 22, 1993; and on the C?urt's decision from the benchﬁon
Novenber 19, 1993; on motion of Steven Delibert, Esq., attorney
for Plaintitt, it is

ORDERED, that as to defendant Judith Herskowitz, the said

motien is severed, with leave to plaintiff to seek further relief .

from this Court upon disposition by the United States Bankruptcy



Cour@ for the Southern District of Florida, of any application by
pPlaintiff herein for relief from the stay or other or similar
rel{@f, without affecting the finality hereof; and it is further
ORDERED, that the matter of plaintiff's application for an
awanﬂ.ot expenses and counsel fees pursuant to Business Corpora-
tion Law §626(e) is severed from the remainder of this action,
and Plaintift is granted leave to make application to the Court
for Such award without affecting the finality hereof; and it is
turther
ORDERED, that, as to the defendants ROBERT HERSKOWITZ and
MARK HERSKOWITZ, the said motion by Order to Show Cause dated
March 25, 1993, is GRANTED in all respects; and it is further
ORDEREDA‘:'DJUDGED, aadelRGRRAR, that as to the defendants,
ROBERT HERSKOWITZ and MARK HERSKOWITZ, the report of Hon. Frank
B. Lewis, Special Referee, dated March 22, 1993, and entered
Harck 23, 1993, be and it hereby is modified by inserting therein
the fhtase, "diminution of value resulting from", after the sum
"$96d,000.00“, appearing on page 2 thereof; and it is further
oaosaso”“i&uoczo, GMO.DEGRRBM, that as to the defendants,
ROBERT HERSKOWITZ and MARK HERSKOWITZ, said report is in all
othey” respects CONFIRMED; and it is further

ot
onnsano,t“awuoczo, AMBLERGRERS, that plaintiff Susan Charney

on bChalf of North Jersey Trading Corporation recover against

defendants [REBeF i rils e rrasx P IR I KOw1tY:
t. The sum of $2,104,963.33, with interest thereon at



judy
Typewritten Text
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

judy
Typewritten Text
zzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzzz


the jydgment rate from February 1, 1989, in the amount of

$ ﬁlo,‘ ‘[0/ ‘2;5' through the date of entry hereof; and

2. The further sum of $960,000.00, with interest thereon

at the judgment rate from March 1, 1993, in the amount of
&
$_£_L__, 7S . \[ﬁ through the date of entry hereof; and

7. The further suam of $200,000.00, with interest thereon

at th< judgment rate from March 1, 1593, in the amount of

S_L_T‘L’] 71 through the date of entry hereof; making in
all thc sum of 5%1»51 yAWA (7 ; and it is further
av

O-RDERED Awuocso, RND™SBENBLY, that the plaintiff Susan
Charngay, personally and individually, recover the sum of

S 7;3 S.0¢ costs and disbursements taxed by the

c1.rx} and it is further
ORDERED, that plaintiff have execution therefor.

£ 364867

NV YORK

OF NEW-YORK,
conny, ¥ o7
.r\(thC"“ Rl

JHAT ) HAVECONPAR ED““
Judgment Creditor:  Judgment Debtors: R H/aa/fs
Susan Charney, Robert Herskowitz Hark Herskowitz
individually and on Apt. 10B 4205 N.—MexIdian
behalf of North 490 West End Ave. Ave.’r O ,
Jersey fradinq Corp New York, N. Y. Miami Boac'\‘a la.
c/o Delfibert 10024 33140 "-_e,;*,ﬂ‘ﬁ'
suite 1606 Ry

277 Broadway

New Yovk, N.Y. 10007 Fg{m w'gﬁ”—' .
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At an IAS part 13 of the
Supreme Court of the Stacte
of New York, held 15 and
for the County of liew York,
at the Courthouse, No. ¢°C
Centre Street, New xp*k,
New York, on the W{Eda;

of W/man p

PRESENT:

HON.

HAROLD TOMPKINS,
" JUSTICE
.................................... x
y )
SUSAN CHARNEY, VRN .
Plaintiff,
-against-
JUDGMENT

NORTH JERSEY TRADING CORPORATION,
ALEXANDER FRIED, JUDITH HERSKOWITZ, Index No. 2:517,35

| RIOKh

FERRIIA LT

»
intj i d.-i£==523:ﬁi-.-.f
The plaintiff havin #gove this Court,

on the 3rd day of Decenczer,

1991, for an award of sanctians pursuant to 22 N.Y.C.R.R.
§ 130-1 against the defendants JUDITH HERSKOWITZ, RCBERT
HERSKOWIT., aina MARK HERSKOWITZ, by Notice of Cross Motion

dated November 26, .991: and the said defendants naving e
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A ' ' ' defaulteF in appearing :n
4 ’
opposition to said motion; and W7

Sasleed the Notice of Cross Motion dated November 26, 1591,
& the Affirmation of Steven Delibert, Esq., executed fto-
vember 26, 1991 the exhxbxts annexed thereto, in sup-

it AapC % .-
M /nd the Court havihg heard Steven Delibert,

Esqg., attorney for plaintiff, in support of the Cross Mc-

ey 9 +M _
opR# ition thereto; and pmt

tion; and

Lece g P
&
. eh B &L ¢ - A ‘?‘9 . ﬂf’ /)
p "Qk Ane! Plasn A 4
, Cth/‘l”{if »

r7- &g  on P, g Furber

N O SeEerBs sern i e RAR A IR RSt
a1 s a

ADJUDGED, that the plaintiff (auseSSRinustReNSietiieininie
ogmmebe recover of the defendants JUDITH HERSKOWITZ, ROBER2T

HERSKOWITZ, and MARK HERSKOWITZ, the sum of FIVE THOUSARD



($5,000.00) DOLLARS

& .

Juds%nent Crcdltor

ve Delxb
277 Broadway

New York, N. Y.

Judgment Debtors:

[Rolvertotienakewit
Apt. 10B

490 West End Ave.
New York, N. Y.
10024

(212)787-9268

-4 net on beh o/~ o
Shaven Def SerF a: 2‘4

€y ecu fiom rherefere.

Lg -

23

ENTER:

A onﬂam £

10007

Judith Herskowitz

[RAZEDEK FHRM X T 2
3470 Chase Avenue 4101 Pine Tree Or.
Miami Beach, Fla. Miami Beach, ~la. 3314¢
33140

(305)534-7600
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Index ¥o. 24517/88

SUPREME COURT:STATE OF NEW YORK
COUNTY OF NEW YORK

SUSAN CHARNEY,

Plaintiffg,
-against-

NORTH JERSEY TRADING CORPORATION,
ALEXANDER FRIED, JUDITH HERSKOWITZ,
L 2oL 1W

Dotendanfs.

ORDER AND JUDGMENT

STEVEN DELIBERT
Attorney for
rlaintiff

- Oftice and Post Office Address,
Telephone
277 Broadway
New York, N. Y. 10007
(212) 267-7183
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Exhibit 5



SUPREME COURT : STATE OF NEW YORK
COUNTY OF NEW YORK

_____________________________________ x
SUSAN CHARNEY,
SATISFACTION OF
Plaintiff, JUDGMENT
-against-
Index No. 24517/88

NORTH JERSEY TRADING CORPORATION,
ALEXANDER FRIED, JUDITH HERSKOWITZ,
(IR Bl T A I DL L1110 o TR
"HERSKOWITZ,

Defendants.
____________________________________ x

WHEREAS a judgment was on the 22nd day of Novémber, 1993,
recovered in the above entitled action by Plaintiff Susan Charney
on behalf of North Jersey Trading Corporation against the defen-
dants Robert Herskowitz and Mark Herskowitz, for the sum of Four
Million Two Hundred Fifty One Thousand Nine Hundred Forty Seven
Dollars and Eighty Seven Cents ($4,251,947.87), and in favor of
Susan Charney individually against the said defendants for the
sum of Nine Hundred Thirty Five ($935.00) Dollars, which judgment
was on the 22nd day of November, 1993, duly docketed and entered
in the judgment book in the office of the Clerk of the County of
New York at Book No. _____, and Page No. ____ ,and whereés said
judgment has been wholly paid, together with all interest, fees,
costs, or other sums which may have accrued or may be due pursu-

ant to such judgments,

THEREFORE, satisfaction of said judgment is hereby acknowl -


judy
Typewritten Text
xxxxxxxxxxxxxxxxxxxxxxxxxxx

judy
Typewritten Text
xxxxxxxxxxxxxxxxxxxxxxxxxxxx

judy
Typewritten Text
zzzzzzzzzzzzzzzzzzzzzzzzzzzz


edged, and the Clerk of the County of New York is hereby autho-

rized and directed to cancel,

New York, N. Y.
May , 1999

In Presence W
Sign: %

Print Name: STYWN D ARIILA S
sign;*?7ZL0¢AkfK£;ﬂ447446¢7

Print Name;mMﬂ‘ craprhNC

Dated:

P LAmuj
Print Name: J ¢~ C 6*77&0&'-7
Sign:_" )

Print Name: " ] RMA (NR3or o2

In Presenw

Sign:

Sign:

Print Name:

sign:

Print Name:

£

Sign:

Print Name: Uana'lll e O ﬁzlo

satisfy,

and discharge the same.

Sign: ﬁ:LeQ é:

Print Name: S’U 1Y bl 4.3
SUSAN CHARNEY (INDIVIDUALLY; TO THE
EXTENT IF ANY SHE MAY BE A SHARE-
HOLDER OF NORTH JERSEY TRADING
CORP.; AND DERIVATIVELY ON BEHALF OF
NORTE JERSEY TRADING CORP.)

585 West End Avenue

New York, N. Y. 10024

sigms TN

Print Name: STVVEM DL/ BME\T’
STEVEN DELIBERT
277 Broadway
New York, N. Y.
(212)267-7183
AS ATTORNEY FOR SUSAN CHARNEY AND
INDIVIDUALLY TO THE EXTENT THAT ANY
JUDGMENT HEREIN MAY RUN IN HIS FAVOR

o VI W A i7"

Print Name: PAAA// W ’4/)(/[‘_3

10007

PAUL WINDELS, III
150 Broadway
New York, N. Y. 10038

(212)374-9260
NORTH JERSEY TRADING

567 Park Avenue
Scotch Plains,
(908)322-8484
TRUSTEE IN BANKRUPTCY FOR NORTH
JERSEY TRADING CORP.

N. J. 07076



ACKNOWLEDGEMENTS
State of New York, County of New York, ss.:

On ﬁi;(z), 1999 personally appeared STEVEN DELIBERT, to me
known, and known to me to be the person named in and who executed
the foregoing document, and he acknowledged to me that he is the
attorney for Susan Charney, Judgment Creditor, and that he af-
fixed his signature to the foregoing document by authority of
said Judgment Creditor.

. PHEN L. MORR!S
Dated: May — . 13GIRRv PusLKC, State of New Yok
No. 31-4683:&90
Quafified In New ou — -
Commicsion Exries i = Notary Public

uh"‘
State of New York, County of New York, ss.
L7

On M3y, 1999 personally appeared PAUL WINDELS, III, to me
known, and known to me to be the person named in and who executed
the foregoing document, and he acknowledged to me that he is the
Receiver for North Jersey Trading Corporation, derivative Judg-
ment Creditor, and that he affixed his signature to the foregoing
document in said capacity as receiver of said Judgment Creditor.

Dated: May~. ., 1999 'm‘:’-l"‘-‘-'*’?‘
No. u'tslsgsgﬁvm w,\\ 6

P WMKmu Counfy Nota .
ry Public
4 Q.l)-cac

State of %M , County of , SS.:

Oon Mayl:L, 1999 Personally appeared KAREN E. BEZNER, to me
known, and wn to me to be the person named in and who executed
the foregoing document, and she acknowledged to me that she is
the Bankruptcy Trustee for North Jersey Trading Corporation,
derivative Judgment Creditor, and that she affixed her signature
to the foregoing document in said capacity as trustee of said
Judgment Creditor.

MARIANNE ORTZIO
Dated: Mayﬂ? 1999 W“IVMOFW
Commission Expm

Notary Public
State of New York, County of New York, ss.:

3, 1999 personally appeared SUSAN CHARNEY, to me
known, and known to me to be the person named in and who executed
the foregoing document, and she acknowledged to me that she exe-
cuted the same.

Dated: May— , 1989 E;;1FV~¥\“jT_/
At S

Y 4.4515869
No. 2

o, i Yanps Court

-3- cammisein £ V13 | w00




SUPREME COURT : STATE OF NEW YORK
COUNTY OF NEW YORK

_____________________________________ X
IN THE MATTER
OF SATISFACTION OF
THE APPLICATION OF JUDGMENT
AS TO
JUDITH HERSKOWITZ, individually and as ROBERT HERSKOWITZ
the guardian of ALEX FRIED, ROBERT AND
HERSKOWITZ, and |l it - 4| MARK HERSKOWITZ

Petitioners,
For a Judgment under Article 78 of the
Civil Practice Law and Rules in the
Nature of Prohibition and in the Index No. 23002/92
Nature of a Mandamus
-against -
HON. HAROLD J. TOMPKINS, JUSTICE OF
THE SUPREME COURT OF THE STATE OF NEW
YORK, NEW YORK COUNTY,
Respondent .
SUSAN CHARNEY, Plaintiff in the
Court Below,
Additional Respondent.

WHEREAS an order was issued by the Appellate Division, First
Department, on the 10 day of July, 1992, directing payment to
the Additional Respondent, Susan Charney, and to her attorney
Steven Delibert, by the Petitioners Judith Herskowitz, Robert
Herskowitz, and Mark Herskowitz, in the above entitled proceeding
in the sum of Five Thousand Six Hundred Fifty ($5,650.00) Dol-
lars, upon which said order judgment was on the 18th day of Au-
gust, 1992, duly docketed and entered in the judgment book in the

office of the Clerk of the County of New York at Book No. ___ and

-1-
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Page No.

ps————y

together with all interest, fees,

costs,

and whereas said judgment has been wholly paid,

or other sums which may

have accrued or may be due pursuant to such judgments, AS TO

ROBRRYy X X

THEREFORE,

HERSKOWITZ AND MARK HERSKOWITZ is hereby acknowledged,

satisfaction of said judgment SOLELY BY ROBERT

and the

Clerk of the County of New York is hereby authorized and directed

to cancel, satisfy,

HERSKOWITZ AND MARK HERSKOWITZ.

Dated: New York, N. Y.

May , 1999

In PresencW
Sign:

S T VUsN Oy gpgr

Print Name:

e
i

Sign: L

Print Name: ﬁ:;!ﬁdll: QI!’SN e
In Presen of: é
sign: (’W

Print Name: ﬁ’J’ﬁl/Cfﬂ‘ L/b/

NV gme Aarstbwitld

ﬁleelﬂ}ﬁr' C“?éﬂgyVE"L(_

Sign:

Print Name:

In Presenw
Sign:

‘;Ns\&ﬁ«i‘ﬁkh,/&rvlj—‘

pna, LArtrit?

Y v C ) Rt 2

Print Name:

sign: ‘L%

Print Name:

and discharge the same,

SOLELY AS TO ROBERT

Sign:/x;zt /Qéibbﬁzg//

Print Name:_ §.“3A/ Cewdrd

SUSAN CHARNEY (INDIVIDUALLY; THE
EXTENT IF ANY SHE MAY BE A SHARE-
HOLDER OF NORTH JERSEY TRADING
CORP.; AND DERIVATIVELY ON BEHALF OF
NORTH JERSEY TRADING CORP.)

585 West End Avenue

New York, N. Y. 10024

S5

Print Name:_ 3 7evIN Odev/neR[
STEVEN DELIBERT
277 Broadway
New York, N. Y.
(212)267-7183
AS ATTORNEY FOR SUSAN CHARNEY AND
INDIVIDUALLY TO THE EXTENT THAT ANY
JUDGMENT HEREIN MAY RUN IN HIS FAVOR

o A Wil T
Print Name: PWM/( [/\/LV]D[ (4,23-

PAUL WINDELS, III
150 Broadway
New York, N. Y.
(212)374-9260
RECEIVER FOR NORTH JERSEY TRADING

CORP

Sign:

10007

10038
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wretfifl]
Print Nam:ﬁ%/ /%:J%M/é‘z

S67 Park Avenue
Scotch Plains, N. J. 07076

b hUD {908)322-8484
Print Nam:mmt_ TRUSTEE IN BANKRUPTCY FOR NORTH

JERSEY TRADING CORP.

Sign:

ACKNOWLEDGEMENTS
State of New York, County of New York, ss.:

On 2:::5 , 1999 personally appeared STEVEN DELIBERT, to me
known, and known to me to be the person named in and who executed
the foregoing document, and he acknowledged to me that he is the
attorney for Susan Charney, Judgment Creditor, and that he af-
fixed his signature to the foregoing document by authority of
said Judgment Creditor.

>
WOTARY FUBLIC, State of New Yok .
No. 31-46C0449 & -
Qoaified In New York County Notary Public

Commissicn Expires Nov. en@ﬁ

State of New York, County of New York, ss.:

On™™May~, . 1999 personally appeared PAUL WINDELS, III, to me
known, and known to me to be the person named in and who executed
the foregoing document, and he acknowledged to me that he is the
Receiver for North Jersey Trading Corporation, derivative Judg-
ment Creditor, and that he affixed his signature to the foregoing
document in said capacity as receiver of said Jud Creditor.

Dated: M}%»(-? 1999 STEVEN A

OEUIBERT

BURaY rusyc o
— ' ¢ ﬁ---:-f:;.,,15
*)‘3 (/Z#L“
State of - , County of , Ss.: H 3y “

On May:L ., 1999 personally appeared KAREN E. BEZNER, to me
known, and knbwn to me to be the person named in and who executed
the foregoing document, and she acknowledged to me that she is
the Bankruptcy Trustee for North Jersey Trading Corporation,
derivative Judgment Creditor, and that she affixed her signature
to the foregoing document in said capacity as trustee of said

Judgment Creditor.
Dated: May )], 1999 MARIANNE ORI )
2 Y NOTARY PUSLIC OF NEW JERSEY \J\/\Ojgm

Commision Expies o Notary Public




State of New York, County of New York, ss.:

I~ 3
Oon Fay , 1999 personally appeared SUSAN CHARNEY, to me
known, and known to me to be the person named in and who executed
the foregoing document, and she acknowledged to me that she exe-

cuted the same.

Dated: May—— , 1999 E;j
J./\p ’L Z
3 Notary Public ‘

STEVIN » DELIBER!

PUBLIC. State of New Yo
B . 24.4515869

L G o K
1/3/ /Lavt)
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: IAS PART 30
X
SUSAN CHARNEY,
Index No. 024517/88
Plaintiff,
DECISION & ORDER
-against-
NORTH JERSEY TRADING CORPORATION,
ALEXANDER FRIED. JUDITH HERSKOWITZ,
Defendants.
X

SHERRY KLEIN HEITLER, J.:

Pursuant to New York Business Corporation Law § 626(e), plaintiff Susan Chamey has
moved for an order directing the distribution of sums presently held by the appointed Receiver of
the property of North Jersey Trading Corporation. a company whose assets were liquidated
subsequent to plaintiff’s success in the underlying shareholder’s derivative action. Plaintiff’s motion
outlines a proposed plan for payment of attomeys" fees and expenses. In light of the fact that these
tfees and expenses exceed the corporation’s present assets. the plan calls for each claimant. with one
exception.' to receive less than he is presently owed. with the proviso that, if the corporation’s assets

should increase in the future, each claimant will retain the right to seek payment of the balance due.

' Although Flonda lawyer Enc Chnistu claims $ 102.879.45 1n unpaid legal fees.

the proposed plan calls for him to receive $ 105,000.00 in anticipation of defendant
Judith Herskowitz's future collateral attacks on the Flonda decision domesticating
the New York judgment against defendants. In this regard. the Court notes that Ms.
Herskowitz's “*Cross-Motion for Stay and/or to Abate in Deference to Preemptive
and Primary Jurisdiction of Other Proceedings™ indicates that she continues to
challenge the validity of the Third Circuit's decision in plaintiff's favor. See Chamey
v. Herskowitz. No. 95-03406 (Fla. 3 D.C.A. Sept. 16, 1998).
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This case. which stcms from a twenty-vear-old family dispute. has a long and tortuous
history. Courts in threc states, at both federal and statc levels, have made note of Herskowiz's
obstructive and frivolous litigation tactics. See, e.£.. In re North Jerscy Trading Corporation, No.
93 -3 1620(SAS) (Bkr.. D N.J July 10, 2000), p. 7("'In addition to her repeated bad faith claims that
she was not served with papers from the court and her adversaries, Ms. Herskowitz has also often
claimed to have served her advcersaries with her own papers when 1n fact shc has not™). Herskowitz
v. Chamey, 1994 U.S. Dist. LEXIS 19856.*1, *5(S.D.N.Y. 1994) (“considering plaintiffs' history
of resistance to and failure to comply with court orders. ! rccommend that defendant’s motion to

dismiss be granted™). In re: Judith Hcrskowitz, 166 B.R. 764, 765 (Bankr. S.D. Fla. 1994)

(“[A]lthough Ms. Herskowitz filed this case here, she almost never wishes to go forward with any
scheduled matter. Also, she has on occasion, played games with the court regarding cfforts to hnk
her by telephone for the conduct of telephone hearings :scheduled in that format for her
convenience.”). Herskowitz v. Tompkins, 184 A.D.2d 402, 404 (1* Dcpt. 1992) (“petitioners have
consistently employed improper and vexatious proccdurcs, making numerous duplicative motions™).
Ms. Herskowitz has been excluded from the courtroom, see In re North Jersey Trading Corp.. 177
B.R.814, 816-18 (Bankr. D.N_J. 1995), aff d. No. 95-2876 (D.C.. D.N.J., Oct. 2,1995); sanctioncd
repeatedly, see, e.g., Mark Herskowitz and Judith Herskowitz v. Susan Chamey, No. 93-9020 (2~
Cir. Dec. 7,1993), Chamey v. North Jersey Trading Corp., 150 Misc.2d 849,851 (Sup. Ct. N.Y. Co.
1991); held in contempt, see. ¢.g., Chamey v. North Jersey Trading Corp.. Index No. 245 17/88 (Sup.
Ct N.Y. Co. Jan. 19, 1993)($ 23.500.00 contcnipt fine), and there are, even now, arrest warrants
outstanding, based upon her failure to comply with court orders. See Charney v. North Jersey

Trading Corp.. Index No. 24517/88 (S.Ct. N.Y.Co. Feb. 19. 1993) (Tompkins, 1) 1t is within the

[ (]



framework of this history that the Court renders the decision herein.

In support of the motion for distribution of funds., plaintuff has submitted the
affinmations/afTidavits ot plainuff, plaintuffs lead counsel Stcven Dehibert, Recciver Paul Windels
ITI. Esq.. and the four other lawyers/firms sccking remuneration herein. As these submissions
establish, each of thesc claimants. including the Recerver, 1s in agreement as to the appropriatcness
of this plan.

The only opposition to this motion comcs from pro se defendant Judith Herskowitz.* against
whom there 1s ajudgment in excess of $ 4million in favorof North Jersey Trading Corporation. See
Chamey v. North Jersey Trading Corp., Index No. 24517/88 (Sup.Ct N.Y. Co. Jan. 21. 1994)
(Tompkins, J.). Ms. Herskowitz. however, has declined to appear before this Court to voice her
opposition.

This motion was brought on by an Order to Show Cause that was returnable on June 23.
2003. The case was then adjoumed. pursuant to Ms. Herskowitz's request. to September 22.2003.
Ms. Herskowitz, however, did not appear on that date. Therefore, the Court contacted Ms.
Herskowitz by telephonc at hcr home in Flonda. Present during this phone conference were
plaintiffs attorney and the Receiver. as well as a stenographer who recorded the conversation. The
Court informed Ms. Herskowitzthat it would make every effort to accomniodatc her religious necds
and, therefore, would not expect her to travel to New York on Friday evenings or Saturdays for a

cout-tappearance. At Ms. Herskowitz’s request. the Court agreed to set the next court date following

2 Co-defendants Mark Herskowitz and Robert Herskowitz have scttlcd with
plaintiff and take no position with rcgard to this motion. Co-defcndant Fricd

i1s now deceased.



a holiday and at licr conveniencc. Accordingly. the Court adjourned the case to October 22™.

Additonally. the Court informed Ms. Herskowitz that she had not filed her cross-motion
properly. The Court cxtcnded her time to file said motion to no later than October 3™ and
ascertaincd that Ms. Herskowitz understood its directions with regard to appearing in court at 9-30
am on October 22™. 2004.

Although Ms. Herskowitzproperly served her cross motion by October 3", she did not appear
on October 22™ as agreed. Instead. on October 21*, Ms. Herskowitz faxed to the Court a letter from
Dr Alan Saltzman, indicating that Ms. Herskowitz was unwell and “needs to have stress reduction
and time to rest so she can recuperate.”

Once again, the Court engaged in an on-the-record telephone conferencc between Ms.
Herskowitz, the Court. plaintiffs attomcy and the Receiver. During that conference. Ms.
Herskowitz asserted that she had not had enough time to read plaintiffs and the Receiver's papers
replying to her cross-motion. In addition. Ms. Herskowitz informed the Court that she fearcd being
arrcsted under an outstanding warrant should she travel to New York. With the agreement of
plaintiffs attorney and the Recciver, the Court set another retum date, for November 18%. Ms.
Herskowitz was informed that the arrest warrant would be lifted, and a copy of the order lifting the
warrant would be sent to her home so that she could travel to New York for this court appearance
without fear of arrest. The Court clarified that this was the final adjournment it would grant to Ms.
Herskowitz:

The Court: If you do not show up again, ma’am, and —

Ms. Herskowitz: | have no fear now.



The Court: — and they request this warrant to be reinstated, 1 will
reinstate it. Do you understand that? 1 will not grant you a fourth
adjournment. And | ani telling you, ma’am, and strongly advising

vou to get a lawver.

Ms. Herskow itz assured the Court that she would appear on November 18"

Ms. Herskowitz: Thank you. Your Honor, | want to thank you so

much for lifting this warrant. You're the first honorablc judge that

has done this. You have no idea how many times | was threatened

of being arrested for absolutely nothing.

Okay. I'm going 1o send you in the mail to show you that this

was matled out, two days — absolutely and he’s not telling thc truth

Thc Court: We're way beyond that. Miss Herskowitz. I am going to

see you on the 18" at 9:30 a.m.

Ms. Herskowitz: I’'m telling the truth. [ will sec you on the 18™.

Although this Court suspcndcd the arrest warrants against Ms. Herskowitz for the ime perod

of November 16", 2003 to November 23, 2003, and mailed copies of the Orders suspending those



warrants to Ms. Herskowitz, Ms. Herskowitz again declined to appearbcfore this Court as scheduled
on November 18" Accordingly. on that date. this Court held Ms. Herskowitz in default

The Court: | have extended the courtesy to Ms. Herskowitz on

numerous occasions with rcgard to hcr nonappearance in this

Court. [t 1s clear to me at this point that she 1s not appcaring

today and. as such, she is deemed in default with regard to

what is before the Court at this particular time.

Courts possess an “inherent power. . . to control their own calendars and thc disposition of

business.” Heist v. Cameron, 211 A.D.2d 429, 430 (1" Dept. 1995). However, 1t 1s “the strong

policy of this State that cases bc decided on the merits.™ Fischbach & Moore, Inc. v. Skyline Constr.
Mgmt.. 293 AD2d 390. 392 (1" Dept. 2002) (citin eist, supra, 211 A.ID.2d at 430).
Consequently, before any default judgment may be entered, a court must assure itself that its
jurisdiction has becn established through proper notice and that, despite every opportunity, the
defendant has purposcly dcclincd to appear and be hcard on the ments. Scc Mullanc v. Central

Hanover Bank & Trust Co.. 339 U.S. 306,314 (1950). Wherec, as here, these conditions have bcen

met. “‘the constitutional requirements are satisfied,” id.. and the court’s entry of a default judgment
against that party will not be disturbed on appeal absent an abuse of discretion. See Collins v.

Bertram Yacht Corp, 53 A.D.2d 527, 527 (1" Dept. 1976) (court did not abuse its discrction in

refusing to vacate defaultjudgment where the “deiault was not inadvcrient: 1t was part of a pattern

of default™), aff’d. 42 N.Y.2d 1033 (1977) and Cobbs v. Run Transit. Inc., 111 A.D2d 363,364 (2™

Dcpt. 1985)(court did not abuse its discrction in refusing to vacate default judgment where plaintiff

rcpcatedly failed to follow court’s direction to retain counsel, despite repeated adjoumments for this

purposc).



in thc casc at bar. defendant Herskowitz has wilfully absented hcrsclf from this Court’s
proceedings. Particularly in light of the “bad faith procedural tactics’™ Ms. Herskowitz has utihized
throughout this more than fifteen-vear litigation, a dcfault judgment in plaintifts tavor is plainly
warranted. In this regard. thc Court also notes that plaintiffs moving papers correctly asscrt that the
distribution of funds for thc payment of plaintifts reasonable expenses, including rcasonablc
attorney's fees, incurred in pursuit of a successful sharcholder’s derivative suil. is appropriate to

reimburse plaintift for coststhe corporation would have bornc had it pursued the actionitself. Glenn

v. Hoteltron Systems, Inc., 74 N.Y .2d 386.393 (1989). $ce¢ also New York Business Corporation
Law § 626(e).

Here, the corporation has obtained ajudgment in excess of $ 4 million against dcfendant
Herskowitz and has retained additional monetary assets despite the corporation’s previously
questionable activities leading to the appointment of a Receiver on the ground that it appcared that
the corporation was “not being properly maintained and that the income of the corporation may be

subject to improper diversion.” Chamcy v. North Jerscy Trading Corp., Index. No. 245 17/88 (Sup.

Ct. New York Co. May 21, 1991)(Tompkins. J.). Thus, the corporation has received a “‘substantial
benefit” as a result of the shareholder’s derivative suit, and an award of reasonable attorney’s fccs
and otherreasonabie expenses is appropriate under BCL § 626(e). Seinfeldv. Robinson, 246 A.D.2d
291,295 (1’ Dept. 1998). Morcover, in light of Mr. Delibert’s hourly rate ($ 170.00) for his legal

I-cprescntation, aiid the fact that he has not requested that a multiplier be used lo increase his award,

see e.g., Klein ex rel. SICOR Inc. v. Salvi.2004 U.S. Dist. LEXIS 4844.*1, *17 (S.D.N.Y. 2004),

! Sec In rc North Jersey Trading Corporation, No. 93-31620 (SAS) (Bankr.. D.N.J.

July 10,2000), p. 7 (Hon. Stephen A. Stripp, discussing Herskowitz’s litigation
tactics, notes “May all who read this be forewarned.”).

7



the Court finds that his fees. as well as those of the other attorney/claimants, arc rcasonable.

Accordingly. plaintff's motion for disburscment of funds held by the Recetver 1s hereby
granted. The Receiver is directed to distribute funds to plaintiff and attorneys in accordance with
plaintiffs proposcd plan. Thercafier. the Recerveris directed to place into aseparate escrow account
anticipated Reccivership expenses and commussions, distribution of which is subject to the Receiver
moving forjudicial settlement of his final account pursuant to New Y ork Busincss Corporation Law
8¢ 1216 and 1217. Plaintiffs motion {or protective order (dated August 5. 2003) and Recciver's
motion for protective order (dated August 6,2003) arc hereby denied as moot.

This shall constitute the decision and order of the court.

DATED: APRIL [ 3 2004

L SHERRY KLEIN FEITLER

J.S.C.
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
----------------------------------------- X Index No. 24517/88
SUSAN CHARNEY, IAS PART 30

: HEITLER, J.

Plaintiff,
- against - AFFIRMATION IN

: SUPPORT OF MOTION
NORTH JERSEY TRADING CORPORATION, FOR APPROVAL OF
ALEXANDER FRIED, JUDITH HERSKOWITZ : ACCOUNTING OF
BOBERE HRRSKEIVT K X SR VA RICHEROKOWTTY, RECEIVER

Defendants.

PAUL WINDELS 111, an attorney duly admitted to practice beforé this Court, affirms
under penalty of perjury: |

1. I am a member of the Bar of this Court and of the firm of Perry & Windels and
was appointed North Jersey Trading Corporation, Inc. (“North’ilersey”) of the assets of North
Jersey pursuant to this Court’s order of May 21, 1991, a copy of which is annexed hereto as
Exhibit A. That Order was entered in the Office of the Clerk of New York County on or about
May 21, 1991, and was affirmed by the Appellate Division, First Department. Charney v. North
Jersey Trading Corp., 184 A.D.2d 409, 587 N.Y.S.2d 144 (1* Dept. 1992). My appointment was
continued by the Court’s Order of November 21, 1995, which Order was entered on or about
November 24, 1995. A copy of that Order is annexed hereto as Exhibit B. I submit this
Affirmation in support of my motion for approval of my accounting for funds held by me as
Receiver and for my discharge as receiver upon making final payment of the funds remaining in
my possession.

2. This accounting relates to the distribution of funds pursuant to the final Orders of


judy
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judy
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judy
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this Court from which no appeal has been taken, specifically this Court’s April 13, 2004,
Decision and Order granting the application made jointly by plaintiff and myself for the
distribution on default of defendant Judith Herskowitz, and the Court’s October 12, 2004, Order
denying Ms. Herskowitz’s motion to vacate the April 13 Order. Copies of those Orders are
annexed hereto as Exhibits C and D, respectively. No appeal has been taken from the October
12, 2004, Order and that Order is accordingly res judicata. Moreover, the underlying application
was made on consent of all. interested parties with the exception of Ms. Herskowitz, whose ‘
interest consists of shares in North Jersey which she is under Order from this Court to turn over
to the Sheriff of New York County and who defaulted by failure to appear for oral argument of
the application for distribution of funds. See 992 & 21 of this Affirmation and Exhibits C, L, &
M, infra.

3. This action is a derivative action brought by Susan Charney, a shareholder in
North Jersey. The other known shareholders are defendants Jlidith, Robert, and Mark
Herskowitz. See Exhibit E, infra, at 2. North Jersey is a privately held, family-owned
corporation whose business was the operation of an apartment building on Riverside Drive in
New York City. In 1994, this Court entered judgment against defendants Judith, Robert, and
Mark Herskowitz of approximately $4 million. Robert and Mark ﬂemkowiu subsequently
settled the claims against them by payment of $150,000 into the bankruptcy estate of North
Jersey as part of a settlement agreement in an action entitled Matter of Application of Susan
Charney/Claire Friedlander et al., No. 113775//95 (Sup. Ct., N.Y. Cty.), aff"d, 233 A.D.2d 147,
649 N.Y.S.2d 145 (1* Dep’t 1996) (the “Tpmover Proceeding™). Robert and Mark Herskowitz

agreed not to contest any proposed distribution of that fund or of any of the funds held in the
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bankruptcy proceeding, which constitutes the entire corpus of the funds that have been held in
my possession.

4, This accounting relates to a distribution of funds paid to me by the United States
Bankruptcy Court for the District of New Jersey following its dismissal of a bankruptcy
proceeding brought on behaif of North Jersey. At the close of that proceeding, the Bankruptcy
Court held a surplus of over $600,000 after the liquidation of the assets of North Jersey and
payment of all liabilities of North Jersey. The Bankruptcy Cou;t dismissed the bankruptcy
proceeding on the ground that North Jersey was no? insolvent and directed that the surplus be
paid to me as Receiver of North Jersey appointed by this Court. See In re North Jersey Trading
Corp., No. 93-31620 (SAS) (Bankr. D. N.J.) Memorandum Opinion dated July 10, 2000. A copy
of that opinion is annexed hereto as Exhibit E.

5. The only distribution of funds I have made was in accordance with final orders of
this Court that have not been appealed and for which the time to appeal has now passed.
Specifically, with the agreement of parties in interest to the funds in my possession with the
exception of defendant/judgment-debtor Judith Herskowitz (against whom a judgment is pending
1nthlscase in the amount of $4,300,124.42 plus accrued interes;t at the judgment rate since
January 21, 1994), I and counsel for plaintiff Susan Charney, derivative plaintiff in this action,
applied to this Court for an Order directing distribution of those funds by Order to Show Cause
dated May 29, 2003. By its April 13, 2004, Decision and Order (Exhibit C hereto), this Court
granted that application on default of the sole objecting party, defendant Judith Herskowitz. By
its October 12, 2004, Decision and Order (Exhibit D hereto), this Court denied Ms. Herskowitz’s

application to vacate that default. Although notice of entry of the October 12 Order was served
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on December 13, 2004, and filed on December 20, Ms. ngskowitz apparently has not filed a
notice of appeal of the October 12 Order. Iinspected the minute book relating to this case in the
office of the Clerk of the Court most recently on August 31, 2008, and found no record that any
notice of appeal had been filed.

6. Following my appointment as Receiver, | was prevehted from acting as Receiver
on account of the prior appointment of a receiver acting on behalf of the mortgage lender in a
foreclosure proceeding and the subsequent commencement of bankruptcy proceedings on behalf
of North Jersey in order to block the foreclosure proceeding. On motion by Charney’s attorney,
the late Steven Delibert, Esq., which motion I supported, The Bankruptcy Court appointed Karen
Bezner, Esq., as bankruptcy trustee for North Jersey.

7. Subsequent to the commencement of the bankruptcy proceeding, Mr. Delibert
learned that defendants Robert and Mark Herskowitz had conversion rights in a rent controlled
apartment in Newv York City. Mr. Delibert commenced the Tm:nover Proceeding for the purpose
of levying upon those rights. This Court accordingly continued my receivership in both the
Turnover Proceeding and in this action by Order dated November 21, 1995 (see Exhibit B
hereto). Mr. Delibert and I and Ms. Bezner ultimately agreed with Robert and Mark Herskowitz
to settle that proceeding in exchange for payment of $150,000 into the bankruptcy estate of North
Jersey, and that agreement was approved by the Bankruptcy Court. See In re North Jersey
Trading Corp., No. 93-31620 (SAS) (Bankr. D. N.J.) Order dated April 19, 1999 (Exhibit F
hereto).

8. In the course of administering the bankruptcy estate, Ms. Bezner was able to sell

the principal asset of North Jersey — the apartment building on Riverside Drive — at a price that
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exceeded the liabilities of North Jersey. Consequently, the Bankruptcy Court held a surplus for
North Jersey, which surplus was increased as a result of the settlement of the Turnover
Proceeding with Robert and Mark Herskowitz. The Bankruptcy Court accordingly dismissed the
bankruptcy proceeding on the ground that North Jersey was not entitled to bankruptcy protection
because its assets exceeded its liabilities and, after paying off all outstanding liabilities of North
Jersey, remitted the surplus of $663,759.68 to me. See Exhibit E hereto.

9. Schedule 1 annexed hereto contains a full, accurate, and truthful account of all
moneys and property received or collected by me, with all of which I am chargeable.
Specifically, those moneys and property comprise $663,759.68 transmitted to me by Karen
Bezner, Esq., trustee in bankruptcy for North Jersey in In re North Jersey Trading Corp., No. 93-
31620 (Bankr., D.N.J.), pursuant to an order of the United States Bankruptcy Court for the
District of New Jersey in that case dated July 10, 2000, plus accrued interest thereon. That
proceeding was dismissed on the grounds that the assets of North Jersey exceeded its liabilitfes
after payment of all outstanding debts, see id., and all appeals from that proceeding have been
resolved. Consequently, no stay under the United States Bankruptcy Code, 11 U.S.C. § 362-a, is
in effect.

10. I filed my Oath and Bond, a copy of which is annexed hereto as Exhibit G, on
January 5, 1996. I further have given notice of my appointment as follows: by printing such
notice once a week for two weeks in two newspapers of general circulation within New York
County, where North Jersey had its principal place of business, specifically the New York Post

and the New York Daily News, as appears by the affidavits of publication annexed hereto as

Exhibits H and I. Other than the creditors who are received funds under the distribution under
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this Court’s April 22, 2004, Opigion and Order, no person or entity appeared or made any claim
against the assets of North Jersey.

11. I further called a meeting of creditors of North Jersey by publication in once a
week for two weeks in two newspapers of general circulation within New York County, where
North Jersey had its principal place of business, specificaily the New York Post and the New
York Daily News, as appears by the affidavits of publication annexed hereto as Exhibits J and K.
Other than the creditors who are received funds under the distribution under this Court’s April
22,2004, Opinibn and Order, no person or entity appeared at that meeting.

12.  The absence of any creditor other than the creditors who received funds under the
distribution reflects the payment by the trustee in bankruptcy of all liabilities of North Jersey.

13.  Schedule 2 annexed hereto contains a full, accurate, and truthful account of all
disbursements made by me, showing the balance of money in my hands. These disbursements
were made in accordance with this Court’s April 22, 2004, Op;nion and Order. Specifically,
because the surplus from the bankruptcy proceeding was the ultimate result of the derivative
claims asserted in this action (including the $150,000 obtained from Robert and Mark
Herskowitz in settling the Turnover Proceeding), Charney and her counsel applied for the
distribution of those funds (net of any fees to be awarded to me as Receiver) to pay her legal fees
and out of pocket expenses as derivative plaintiff.

14.  Because of the extraordinary steps taken by Ms. Herskowitz to block these
proceedings and to frustrate enforcement of the judgment entered against her, including the
commencement of multiple proceedings in this Court, the United States District Court for the

Southern District of New York, the United States Bankruptcy Court for the District of New
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Jersey, and various state and federal courts in Florida (see, generally, Affirmation of Steven
Delibert dated May 29, 2003, and submitted in support of application for distribution of funds)
97 16-25), the actual time and expenses incurred by Charney and her counsel far exceeded the
$663,759.68 transferred to me by Ms. Bezner. Ms. Charney, Mr. Delibert, and I obtained
agreement from all counsel on a proposed distribution of the funds in my possession and we
applied to this Court for approval of that proposed distribution on May 29, 2003. The
distribution as set forth in Schedule 2 reflects that exact agreement.

15.  Robert and Mark Herskowitz had agreed not to contest the proposed distribution
as part of their agreement to settle the Turnover Proceeding. Judith Herskowitz — a judgment
debtor for over $4 million together with accrued interest si_nce 1994 — served papers in opposition
to the proposed distribution. After Ms. Herskowitz failed to appear for argument of the
application on three separate occasions despite having been ordered to appear and despite having
promised to appear, the Court granted the application on defauft and directed that the distribution
be made as proposed.

16.  Ms. Herskowitz applied in by Order to Show Cause dated June 2, 2004, to vacate
her default. By Opinion and Order dated October 12, 2004, the Court denied that application.
Notice of Entry of the October 12, 2004, Opinion and Order was served on December 13, 2004,
and filed on Decemi)er 20. T'have received no notice of any appeal of that Order. Moreover,
when | inspected the minute book for this action most recently on August 31, 2005, after Ms.
Herskowitz’s time to appeal had expired, the minute book did not contain any record of an appeal
having been taken.

17.  In sum, each of the payments I have made as Receiver has been made specifically
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pursuant to the Order of this Court and the Order under which I made payment has not been
appealed.

18. No money, property, or effects other than as stated in said Schedules 1 and 2 have
come into my hands or possession and no appearances by any attorneys have been received by
me or served upon me.

19.  That no accounts or demands against North Jersey or any open or subsisting
contracts with North Jersey have been delivered or presented to rﬁe except for the requests for
payments made under the distribution under the Court’s April 22, 2004, Opinion and Order.

20.  Schedule 3 annexed hereto contains the name and residence of each creditor other
than shareholders and the amount found due him or her ac;:ording to his or her proved claims and
paid to him or her pursuant to this Court’s April 22, 2004 Order.

21.  Schedule 4 annexed hereto contains the name and residence of each known
shareholder in North Jersey. See also Exhibit E hereto at 2. I respectfully draw the Court’s
attention to the fact that, to the extent that Judith Herskowitz has any interest in shares in North
Jersey, she is under Order of this Court to turn over her shares to the Sheriff of New York County
after having been held in contempt of Court. See Order dated September 18, 1992 (Exhibit L
hereto). This Court recently denied Ms. Herskowitz’s motions — made more than ten years after
the fact — to vacate those orders. See Orders dated June 8, 2005, and entered in this case and
in Herskowitz v. Tompkins, Index No. 23002/92 (Sup. Ct., N.Y. Cty.) (Exhibit M hereto).

22. I know of no persons interested in the assets of North Jersey other than the said
creditors listed in Schedule 3 and said shareholders listed in Schedule 4.

23.  After payment to the creditors of North Jersey pursuant to this Court’s April 22,
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2004, Order, a total of $19,959.70 at present remains in my possession.

24.  Irespectfully request an award of $19,959.70 (plus any interest that accrues
thereon), as receiver’s fees. I have received no compensation to date and will accept whatever
amount the Court chooses to award me. Section 1217(a) of the Business Corporation Law
provides:

(a) A receiver shall be entitled, in addition to his necessary expenses, to such

commissions upon the sums received and disbursed as may be allowed by the

court as follows:

(1) on the first twenty thousand dollars, not exceeding five percent;

(2) on the next eighty thousand dollars, not exceeding two and one-half
percent;

(3) on the remainder, not exceeding one percent.

N.Y.B.C.L. 1217(a) (McKinney 2003). The amount I request is the sum of the following:

$ 1,000.00 5% on first $20,000 received

$ 2,000.00 2-1/2% on next $80,000 received

$ 5,637.59 1% on remaining balance of balance of $563,759.68 received

$1,000.00 5% on first $20,000 disbursed

$2,000.00 2-1/2% on next $80,000 disbursed

$5,822.25 1% on remaining balance of $582,225.89 disbursed .

$2.499.86  Out-of pocket disbursements.

$19,959.70  Total

25.  Asreceiver, | have played a role in obtaining all the assets that have come into the
Fund. Specifically, and along with Mr. Delibert, I participated in unsuccessful negotiations with
the mortgagee of 200 Riverside Drive, New York City, the primary asset owned by North Jersey
(the mortgagee having obtained appointment of his own receiver for the building because the

mortgage was in default), and extensive efforts to find potential purchasers for that property at a

price that would generate a surplus above the mortgage balance and any other obligations of
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North Jersey prior to the bankruptcy. Those negotiations included conference calls and an
aborted meeting with the mortgagee and numerous telephone calls to potential purchasers
attempting to solicit their interest in the building.

26.  After the commencement of tile baﬁkruptcy, I supported Mr. Delibert’s motion for
the appointment of a trustee in bankruptcy and, following Ms. Bezner’s appointmeqt as trustee,
conferred with her and Mr. Delibert regularly with respect to the most advantageous strategy for
preserving the maximum amount of assets of North Jersey free and clear of all liabilities. I |
proposed to Ms. Bezner and Mr. Delibert the strategy of liquidating the assets of North Jersey if
that could obtain a surplus, which, after liquidation of all debts, would result in the s@lus and
the dismissal of the bankruptcy proceedings and drafted aan affirmation supporting a motion for
that relief, which was the ultimate result in the Bankruptcy proceeding.

27.  1further was a party to numerous rounds of negotiations in connection with the
Turnover Proceeding, which eventually resulted in the paymeni of $150,000 by Mark and Robert
Herskowitz ultimately into the Fund. The Turnover Proceeding was commenced by Ms. Charney
(represented by Mr. Delibert) to levy upon cooperative conversion rights of Robert and Mark
Herskowitz with respect to an apartment occupied by Robert Herskowitz at 490 West End
Avenue, New York City. Iattempted to find potential purchasers to bid at auction for those
rights and participated in numerous meetings and conference calls with the management of the
building with respect to the time to exercise such rights and/or a bid by the building for those
rights and with respect to litigation strategy in the Turnover Proceeding. Moreover, I drafted
motion papers to set the terms for bidding and closure on those conversion rights in this Court.

Finally, I was a central party in the negotiations with Robert and Mark Herskowitz with respect
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to the ultimate resolution of those rights in exchange for the payment of $150,000 to the
bankruptcy estate of North Jersey, and ultimately into the Fund. The negotiations with Robert
and Mark Herskowitz comprised review and revision of repeated drafts and redrafts of the
settlement papers and numerous and lengthy discussions of those papers with Robert and Mark
and their attorney, as well as with Ms. Bezner and Mr. Delibert. As just one example of the
extent of my efforts in this matter, I was compelled to devote considerable time (including a

 court appearance in the Appellate Division) to oppose a motion to stay my appointment as
receiver in the turnover proceeding in the Appellate Division by Robert and Mark Herskowitz,
which might have enabled them to dispose of those rights in disregard of this Court’s judgments
against them.

28. I also consulted regularly with Mr. Delibert with respeét to the status of related
litigation in Florida to enforce this Court’s judgment against Judith Herskowitz, specifically
focusing on the potential effect of the initial refusal of the Flor;da courts to acknowledge this
Court’s jurisdiction over Judith Herskowitz on our ability to obtain the bankruptcy surplus and
strategies for reversing that decision on appeal, as eventually happened.

29.  Finally, I supported Ms. Bezner’s motion to turn over the surplus from the
bankruptcy proceeding to me, which included preparation of supporting papers and numerous
telephone conversations with her and Mr. Delibert regarding logistics and the status of the
Bankruptcy Court’s consideration of that motion.

| 30. In addition, I have incurred disbursements of over $2,499.86, comprising copying,
telephone, telecopy, and postage charges plus the cost of obtaining and maintaining my receiver’s

bond, of obtaining transcripts of proceedings before the Court as requested by the Court, and of
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publication of the notices annexed hereto.

31.  Anaward of $19,959.70 would be consistent with the time I have devoted to this
case. In addition to my disbursements, I have expended over 100 hours in time on this case at
$250 per hour, which is my usual rate for court assignments and well below my commercial rate
of $350 per hour. My time includes not only the work described above but also, to the extent
necessary, sorting through the procedural complexities in this and the related proceedings in
order to keep myself current with the status thereof.

32.  The payment of the remaining balance of funds in my possession would distribute
all assets of North Jersey known to me at present. I see no immediate prospect of locating
additional assets to satisfy the outstanding judgment. Ms. Charney’s éounsel, Mr. Delibert, is
deceased. Ms. Charney has not retained new counsel and has shown no desire to proceed further
in this action or in any other proceedings to enforce the judgment outstanding against Ms.
Herskowitz. Accordingly, there appears to be no need fqr me to continue as receiver once I have
expended the funds remaining in my possession and I respectfully request that I be discharged at
such time as I have completed that assignment.

33.  Ihave published notice of this motion publication in once a week for three weeks
in two newspapers of general circulation within New York County, where North Jersey had its
principal place of business, specifically the New York Post and the New York Daily News, as
éppears by the affidavits of publication annexed hereto as Exhibits N and O. I mailed copies of
that notice to the Attorney General of New York and to Fidelity & Deposit Corporation of
Maryland on August 5, 2005, and have served them with copies of the papers supporting this

motion.
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34,  Ideclare under penalty of perjury that the foregoing is true and correct.

Dated: New York, New York

September 12, 2005 VW [/\/ VM/7 Le, (A/‘/)

PAUL WINDELS HI

- 13-



Asset

$663,759.60

$ 21,427.08

$685,186.68

SCHEDULE 1

PROPERTIES RECEIVED BY RECEIVER

Date Received Source
September 2000 Karen E. Bezner, Esq.,
567 Park Avenue

Scotch Plains, N.J. 07076
Trustee in Bankruptcy for North Jersey

Trading Corporation
September 2000- Bank of New York, 20 Broad Street,
present NY NY 10005 (accrued interest on
deposit)

TOTAL



Amount Paid

$404,726.98

$105,000.00

$2,500.00

$18,000.00

$25,000.00

$110,000.00

$665,226.98

SCHEDULE 2

AMOUNTS DISBURSED BY RECEIVER

Date Paid

July 22, 2004

July 22, 2004

August 25, 2004

- August 25, 2004

July 29, 2004

July 30, 2004

TOTAL

Payee

Steven Delibert, Esq.
277 Broadway
New York, New York 10007

Eric Christu, Esq.

Esperante Building, Suite 1330
222 Lakeview Avenue

West Palm Beach, Florida 33401

Hywel Leonard, Esq.
Carlton Fields PA

P.O. Box 3239

Tampa, Florida 33601-3239

William T. Livingston, Esq.
68 Pine Crest Parkway
Hastings-on-Hudson, New York 10706

Clifford Hark, Esq.
2514 Hollywood Boulevard, Suite 308
Hollywood, Florida 33020

Ms. Susan Charney
585 West End Avenue
New York, NY 10024



SCHEDULE 3!

CREDITORS OF NORTH JERSEY TRADING CORPORATION

Amount of Obligation Creditor

$404,726.98 Steven Delibert, Esq.
277 Broadway
. New York, New York 10007

$105,000.00 Eric Christu, Esq.
Esperante Building, Suite 1330
222 Lakeview Avenue
West Palm Beach, Florida 33401

$2,500.00 Hywel Leonard, Esq.
’ Carlton Fields PA
P.O. Box 3239
Tampa, Florida 33601-3239

$18,000.00 William T. Livingston, Esq.
68 Pine Crest Parkway
Hastings-on-Hudson, New York 10706

$25,000.00 ' Clifford Hark, Esq.
2514 Hollywood Boulevard, Suite 308
Hollywood, Florida 33020

$110,000.00 Ms. Susan Charney
585 West End Avenue
New York, NY 10024

$665,226.98 TOTAL

' Amounts owed are as stipulated by the parties 1n connection with the joini application
for distribution of the funds held by the Receiver made on May 29, 2003, and approved by the
Court on April 13, 2004.



SCHEDULE 4

SHAREHOLDERS OF NORTH JERSEY TRADING CORPORATION!

JUDITH HERSKOWITZ SUSAN CHARNEY

P.O. Box 403543 585 West End Avenue
Miami Beach, Florida 33140 New York, New York 10024
MARK HERSKOWITZ ROBERT HERSKOWITZ
P.O. Box 43303 490 West End Avenue
Miami Beach, Florida 33140 New York, New York 10024

' Any shares owned by of for the benefit of Judith Herskowitz are subject to the Order of
this Court dated September 18, 1992 (Exhibit L to Affirmation)



State of New York

434849

COUNTY OF NEW YORK

i
-

Paintiff,  indexNo.24517/1988

- agaiost- 1AS PART 30
agaiest HEMLER, ).

Notice is hereby given by the under-
. of
signed, Paui l:"r’q"“ﬂ"v,“m:

%%s

Lomaron and. that he. hay.
' that he :
slifled as such and entered
performance of his duties,

t, pursuant 1o law, said receiver

111

persons indebted to said North
L,:,“, Trading Corporation to render
an account to sald receiver of the
North Jersey 7! Corporation of all
debts, and sums of money owing by
them to the North Jersey Trading

orporation and 1o the same to
‘ch,mmuﬂnm« of Perry &
Windels, 150 . New York,
New York 10038, by the 30th day o!:
September, 2004.

ing in their posses-|
Lo gty o e o e s
North Jersey Trading Corporation to
deliver the-same t0 the undersigned
by. the said 30th day of September,

]
a
B
E]
o
2
5
g

Windels, 150 Broadway, New

New York 10038, on or gelote the 25th

day of fanuary 2005.

Dated: New York, New York
July 21, 2004

PAUL WINDELS W

PERRY & WINDELS

New ork Now York 10038

{212) 374-9260

© Attorneys for Paul Windels IIl, Receiver

SS:

[[(‘ lZ“[c/n : L‘/! 128¢7) being duly sworn,

says that he/éhe is the principal Clerk of the Publisher of the

New York Post

a daily newspaper of general circulation printed and published
in the English language. in the County of New York, State of
New York; that advertisement hereto annexed has been

regularly published in the said "NEW YORK POST" once,
on the 23 day of July, 2004

on the 30 day of July, 2004

<
‘ !
- /4
L_‘%?“* > -
l/
Sworn to before'me/rh{ -‘:7 ». day of . 2004
I e

_ -, \.\‘
A U N aadeng
Notary Public




STATE OF NEW JERSEY

COUNTY OF HUDSON

SUPREME COURTY OF THE STATE
egR':(Ew YORK COUNTY OF NEW
Index No. 2451771988

1AS PART 3 HEITLER, J.

NOTICE TO PRESENT CLAIMS

SUSAN CHARNEY, Plaintift,
Against

4
NORTH JERSEY TRADING COR-
PORATION, et ol., Defendants

Notice is hereby given by the under-
signed, Paul Windels 1], receiver of
defendont North Jersey Trading Cor-
poration, that he has been duly ap-
Bointed receiver of said North Jersey
Trading Corporation and that he has
duly qualified as such and entered
upon the performance of his duties,
and thot, pursvant fo faw, said re.
ceiver requires:

1. All persons indebted fo said North
Jersey Troding Corporation fo render
an account o soid receiver of the
North Jersey Trading Corporation of
ali debls, and sums of money owing
by them fo the North Jersey Troding
Corporation ond fo pay the same to
the receiver ol the offices of Perry &
Windels, 150 Broodway, New York,
New York 10038, by the 0™ day of
September, 2004.

2. Ali persons having in their posses-
sion ony property or effects of the
said North Jersey Trading Corpora-
tion fo deliver the same 1o fhe under-
sionnz%ol:y the said 30™ day of Septem-

ber, .

3. All creditors and claimants, includ-
ing any with uniiquidated or contin.
gent claims and any with whom the
corporation hos unfulfilied contracts
fo presen) the same in writing, and
detail. to said receiver ot his office,
Perry & Windels, 150 Broadway, New
York, New York 10038, on or before
the 25™ dov of Januory 2005,

Dated: New York, New York
July 21, 2004
PAUL WINDELS 111, Receiver

PERRY & WINDELS
150 Broadway

New York, New York 10033
212-374-9260

Atlornevs for Paul Windeis 11,
Receiver

Gaiety Caballero, being duly
sworn, says that he/she is the Principal
Clerk of ‘THE DAILY NEWS,” a daily and
Sunday newspaper printed and published in
the City of New York, and that the notice, of
which the annexed is a copy, was published

in the said newspaper within the section of

Legal Notice-City North Ed.

U ey 23, 5 30, 2004
ettt

(Principal’s dignature)

SWORN TO AND SUBSCRIBED
BEFORE ME ON TH!S DATE

AUG 0 4 2004




STATE OF NEW JERSEY
COUNTY OF HUDSON GAIETY CABALLERO, being duly

sworn says that he/she is the Principal
Clerk of ‘THE DAILY NEWS,’ a daily and

Sunday newspaper printed and published in

SUPREME COURT OF
THE STATE OF NEW YORK

COUNTY OF NEW vORK the City of New York, and that the notice, of
SUSAN CHARNE‘Y, Plointitf

- agains -
NORTH JERSEY TRADING COR-
PORATION, et al.. Defendonts

Index No. 24512/1988
JAS PART 30
HEITLER, J.

OF MEETING OF CAEDIORS in the said newspaper within the section of

To alt whom it may concern:
Please foke nofice that the under-

signed, Paul Windels |11, receivar of

defendant North Jersey Trading Cor- l ,E:G A:L NOTICE
poration, oppointed by Order dated
May 21, 199], ond entered in_the Of-

tice of the New York County Cierk, in v 3

this proceeding, hereby colis o gen-

eral meeting of the creditors of North \

Jersey Trading Corporation fo be held

on the &th dov of January 2005 af four
o'clock in ihe aiternoon al ihe otfices

of Perry & Windels, Suvile 1814, 150 I ,
Broadway, New York, New York. W ?,‘
Oated: New York, New York Q/Vl

November 30, 2004 -

Drlomds, b, 9004
M ( ghalle

New York, New York 10038
123749260
cipal's signature)

which the annexed is a copy, was published

Attorneys for Paul Windels
1, Receiver

SWORN TO AND SUBSCRIBED
BEFORE ME ON THIS DATE

R




State of New York

COUNTY OF NEW YORK

462793

SUPREME COURT OF THE

STATE OF NEW YORK

COUNTY Of NEW YORK

SUSAN CHARNEY,

Plaintiff, Index No. 24517/1988

- against - |1AS PART 30

- HE(TLER, J.

NORTH JERSEY TRADING

CORPORATION, ot ol.,

Defendants.

NOTICE BY RECEIVER

OF MEETING OF CREDITORS

To alt whom it may concern:

Please take notice that the under-
signed, Paul Windels W, receiver of
defendant  Nosth  Jersey  Trading
Cotparation, appointed by Order
dated May 21, 1991, and entered in the
Office of the New Yotk County Clerk, in
this proceeding, hereby calls a general
meerin% of the creditors of Nonh
Jersey Trading Corporation ta be held
on the &th day of January, 2005 at four
o'clock in the afternoon at the offices
of Perry & Windels, Suite 1816, 150
Broadway, New York, New York.

Dated: New York, New York
November 30, 2004

PAUL WINDELS
Receiver
PERRY & WINDELS
150 Sroadway
New Yark, New York 10038
{2121 3749260

Artorneys for Paul Windels ilt, Receives

SS:

-~

} .
Y //
JV’/Mz a2\ L S £ __being duly sworn,

says that he/she is/{he principal Clerk of the Publisher of the

New York Post

a daily newspaper of general circulation printed and published
in the English language, in the County of New York, State of
New York; that advertisement hereto annexed has been
regularly published in the said "NEW YORK POST" once,

on the 29 day of November, 2004
on the 06 day of December, 2004

2

e Y

e /r / ' \
Sworn to befare’me this é day of D{ 2004

/:y/é’)g N 5{ [/Z{M{/ —

Notary Public. State of New Yo
No. 24-4917103

Qualified in Kings Gounty

Certiticate Filed in New York Coun
Commission Expires Feb. 29. 20




Exhibit 8



/h\\ At an IAS Part 13 of the

h Supreme Court of the State
- S of New York, held in and for
' the County of New York, at
: the Courthouse, No. 60
F; FAN Centre Street, New York, New
: ' - Xork, on the day of May,
e ' '1991. (

PRESENT:

JUSTICE @%@
a’

__________________________________ X
SUSAN CHARNEY,
Plaintiff,
-against- :
: ORDER
NORTH JERSEY TRADING CORPORATION, //r’<—\*~\\w
ALEXANDER FRIED, JUDITH HERSKOWITZ, Index Noy 24517/88
ROBERT AERSRONT S 80 andoMARK] L/—//
HERSKOWITZ, = 0 f A0
/4 O.?'/
Defendants.
___________________________________ X
————— T s " T G WS s e Y S S . Sy - S S S Sv> G ___..._.....-x
NORTH JERSEY TRADING CORPORATION,
Plaintiff,
-against- Index No. 21933/90
K] . 7"
STEVEN DELIBERT, ESQ. and | #CU/
SUSAN CHARNEY,
Defendants.
................................... X-

The plaintiff, Susan Charney, in the first of the above-
entitled actiohs, Index No. 24517/1988, having moved the
Court by Order to Show Cause dated January 18, 1991, for an

Order appointing a Guardian ad Litem for the defendant Alex-


judy
Typewritten Text
xxxxxxxxxxxxxxxxxxxxxxxxxxxx


ander Fried; and for the entry of judgment by default
against the defendants North Jersey Trading Corporation,
Judith Herskowitz, Robert Herskowitz, and Mark Herskowitz:;
and the defendant in said action, North Jersey Trading Cor-
poration, having cross-moved the Court, by notice of cross
motion dated March 8, 1991, for an order dismissing the
action; and

The plaintiff, Susan Charney, in the first of the above-
entitled actions, Index No. 24517/88, having moved the Court
by Order to Show Cause dated February 7, 1991, for an Order
appointing a temporary receiver of the property of the de-
fendant North Jersey Trading Corporation; and

The defendants, Steven Delibert, Esq., and Susan Charney,
in the second of the above-entitled actions, Index No.
21933/90, having moved the Court by Notice of Motion dated
October 2, 1990, for an Order to compel plaintiff in said
action, North Jersey Trading Corp., to appear for deposi-
tion; and the said plaintiff in said action, North Jersey
Trading Corporation, having cross-moved tﬁe”Court, by notice
of cross motion dated October 17, 1990, for a protective
oxrder; N

NOW upon reading and filing the Order to Show Cause in
No. 24517/88, dated January 18, 1991; the Cross Motion to
Dismiss dated ﬁarch 8, 1991; the Affirmation of Steven Deli-

bert, Esqg., dated January, 17, 1991, and the Affidavit of
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